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GR CASE NO: 4058/2013 
PROSECUTOR: STATE OF ASSAM 

ACCUSED: KUTUBUDDIN & ORS 
 

TYPED BY ME: MS M SARMAH, AJS 

                          JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

GR CASE NO. 4058 of 2013 

(Arising out of Dhekiajuli PS Case No 706/2013) 

U/S 457/380 r/w 34 IPC 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED: 1.) MD KUTUBUDDIN 

          2.) GHULAM MUSTAFA 

         3.) RAFIKUL ISLAM 

         4.) RAISUDDIN AHMED 

PRESENT:     Ms Meenakshi Sarmah, AJS 

  Judicial Magistrate First Class  

Tezpur 

 

APPEARED: 

 

ADVOCATE FOR THE PROSECUTION: SHRI J ADHIKARI 

ADVOCATE FOR THE ACCUSED: SRI S DAS, SRI AK SAIKIA & ORS 

CHARGE FRAMED ON: 6/02/2015 

EVIDENCE RECORDED ON: 23/3/2015 &2/6/2015 

ARGUMENT HEARD ON: 18/6/2015 

JUDGMENT DELIVERED ON: 19/06/2015 
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 J U D G M E N T 

 

1. The factual background giving rise to the Dhekiajuli P.S. Case No. 706/2013 

is that on 10/12/2013 at the night hours some unknown miscreants had 

stolen away three cows from the cow shed of Sri Budhua Kheria 

(hereafter referred as informant) and have also stolen three cows from 

the cow shed of his cousin brother Baliram Kheria.  

 

2. The police upon receipt of the ejahar registered the above noted case 

under section 457/380 of the Indian Penal Code (IPC) and started 

investigation in the case. The I/O then visited the place of occurrence, 

examined the witnesses, recovered the stolen cows and caused arrests of 

the accused persons and forwarded them to the court.  Then on completion 

of investigation the I/O filed charge-sheet against the accused persons 

namely Md Kutubuddin, Md Ghulam Mustafa, Md Badarul Islam, Md Nur 

Hussain, Rafikul Islam and Raisuddin Ahmed to stand trial in the court U/S 

457/380  IPC. 

 

3. It is pertinent to mention that the accused persons Md Badarul Islam and 

Md Nur Hussain was declared juvenile in conflict with law by my learned 

predecessor and thereby sent to Board of Principal Magistrate , Juvenile 

Justice Board to face trial.  

 

4. The accused persons namely, Md Kutubuddin, Md Ghulam Mustafa, Rafikul 

Islam and Raisuddin Ahmed (hereafter referred to as accused 

persons) appeared before the court.  Then hearing learned Counsel of 

both sides charge U/S 457/380 r/w 34 read with 34 IPC was framed against 

the accused persons and on being read over they pleaded not guilty to the 

same and claimed to be tried. 
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5. The prosecution side has examined three witnesses and exhibited three 

documents in support of its case.  The defence side adduced no evidence in 

defence. Examination of the accused persons under section 313 CrPC was 

dispensed with due to lack of incriminating materials. The defence case is 

of total denial.  I heard argument of both sides at length.  

 

6. Upon hearing and on perusal of record I have formulated the following 

point for determination,- 

 

(i.) Whether the accused person on 10/12/2013 at 

the night hours committed house breaking at 

night in order to commit theft of the cows of the 

informant from the cowshed of his house at 

Khulabheti and that of his brother in furtherance 

of their common intention and thereby committed 

offence under section 457 read with 34 IPC? 

 

(ii.) Whether the accused persons on the same date, 

time and place committed theft of the cows of the 

informant and his brother from their cowsheds 

which is a place of custody in furtherance of their 

common intention and thereby committed offence 

under section 380 read with 34 IPC? 

 

 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

 

7. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. 
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8. PW 1, Sri Budhua Kheria (hereinafter referred to as PW 1) had 

stated in his evidence that he do not know the accused persons standing in 

the dock. Around two years back his and Balirram Kherai’s six cows have 

got lost from the cowshed. When he woke up in the night he found his 

cows missing. Thereafter when he went to the Singri OP to lodge a case, 

there he came to know that the said cows were found and kept in Dalgaon 

PS. Thereafter he got the zimma of the cows and came back home. Since 

he does not know to read and write he gave thumb impression in the 

ejahar. 

 

 

9. In his cross examination PW 1 had stated that he do not know who had 

written the ejahar. He also does not know what was written in the ejahar. 

He has only given his thumb impression in the ejahar in the police station. 

The distance between his house and Dalgaon PS is not known to him since 

police had only taken him there with them in their vehicle. When he 

reaches Dalgaon PS he saw his cows; however he does not know from 

where and from whom the said cows were seized. He also does not know 

who had brought the cows in the Dalgaon PS. Thereafter he got the cows 

along with him and it took almost three hours to reach home from Dalgaon. 

He also does not know who had taken his cows from my cowshed.  

 

10. PW 2, Sri Baliram Kheria (hereinafter referred to as PW 2) had 

stated in her evidence that he knows the informant, who he is his brother-

in-law. Around two years back his and the informant’s cows were lost from 

their cow shed. When they informed the matter to the Sigori OP, they 

informed us that the said cows had been seized and kept in the Dalgaon PS 

and thereafter police took them there.  

 

 

11. In his cross examination PW 2 had stated that he does not know who 

had taken away the cows. He has also lodged a case in the police station 
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about his cows getting missing. His ejahar was written by a person named 

Hiren. He does not know what have happened to the case which he has 

lodged. He got his cows in the Dalgaon PS. IC sir had taken him to Dalgaon 

then. He does not know how the police of Dalgaon PS got his cows. He has 

no suspicion upon the accused persons for taking away his cow. 

 

12. PW 3, Sri Purneshwar Hazarika (hereinafter referred to as PW 3) 

had stated in his evidence that on 11.12.2013 the informant lodged an 

ejahar before the Sigori Outpost under the Dhekiajuli PS which was 

registered as under section 457/380 IPC. Thereafter on 12.12.2013 he was 

entrusted with the preliminary investigation of this case. However he had 

visited the place of occurrence on the date of GD entry only i.e., 

11/12/2013 vide GD entry No 147/2013. Thereafter he visited the place of 

occurrence, interrogated the informant and other witnesses. However OC, 

Dhekiajuli PS, had then informed him that the stolen cows were 

apprehended along with the driver of the vehicle carrying the aforesaid 

cows by the Dalgaon PS. Thereafter he along with the informant had gone 

to Besimari under Dalgaon PS and found the cows there. PW 3 then seized 

the cows and gave the zimma of the same to the owner. He then arrested 

the accused persons and then forwarded them to the Court. He proved 

Exhibit 1 as the chargesheet, Exhibit 2 as the seizure list and Exhibit 3 as 

another seizure list.  

 

13. In his cross examination PW 3 had stated that he had not submitted 

the extract copy of the GD entry no 147 dated 11.12.2013 on the basis of 

which he had conducted the preliminary investigation. As such he will not 

be able to state what the content of the aforesaid GD entry is. Further he 

had admitted that he had not recorded the statement of the police 

personnel’s of the Dalgaon PS who had apprehended the accused persons. 

He had found the stolen cows in an open field at Besimari field left untied. 

He have not recorded the statement of any resident of the said Bessimari 



Page 6 of 9 

GR CASE NO: 4058/2013 
PROSECUTOR: STATE OF ASSAM 

ACCUSED: KUTUBUDDIN & ORS 
 

TYPED BY ME: MS M SARMAH, AJS 

                          JMFC, TEZPUR 

area where the stolen cows were found and have also not recorded the 

statement of any eye witnesses in connection with this case. 

 

14. On scanning the evidences on record, it is seen that there is no question of 

PW 1 and PW 2 knowing about the fact as to who had stolen the cows from 

their cowsheds. The offence happened in the late night hours and it has 

come out clear from these witnesses that they have only come to know 

about the alleged offence, after the theft of the cows was already 

committed. Thus PW 1 and PW 2 are not vital witnesses of this case in my 

opinion.  

 

15. The most important fact in this case is that the stolen cows had been 

recovered by the police on 11.12.2013 vide GD entry No 147 as stated by 

PW 3 who is the Investigating Officer of this case and on the same day 

they were given in zimma to the informant and his brother and thereafter 

on 12/12/2013 the informant had lodged the ejahar. However no such 

extract copy of the GD entry no 147 dated 11/12/2013 is seen with the 

case record; in fact PW 3 who is the investigating officer of this case had 

himself admitted in his evidence that no extract copy of the GD entry no 

147 dated 11.12.2013 on the basis of which information he had gone to get 

back the stolen cows from the Dalgaon PS had been submitted with the 

case.PW 3 had further himself clearly admitted in his evidence that he will 

not be able to state about the contents of the aforesaid GD entry on the 

basis of which he had gone for recovery of the stolen cows and gone to the 

place of occurrence. The only reference that is found in the case record in 

connection with this case is that the police got the information with regard 

to the alleged theft held on 10/12/2013 on 12/12/2013 only. 

 

16. Further another serious loophole of the investigation of this case which the 

Investigating Officer himself have admitted that he had failed to examine 

any eye witness to the alleged occurrence. The informant had in fact failed 

to examine those police personnel’s who have apprehended the thieves 
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along with the stolen cows. Not only that the investigating officer had 

further failed to examine the locals of the place from where the stolen cows 

were recovered.  

 

17. Thus on the basis of the above discussion, one things had come out crystal 

clear that there is no single evidence on record which could link the 

aforesaid accused persons in connection with this case. Therefore on what 

basis the said accused persons had been implicated in this case is quite 

vague and there is no single justification for the same. The poor 

investigation of this case had totally severed the prosecution case so as to 

prove the guilt of the accused persons.  

 

18. DECISION:  The prosecution has failed to prove that the accused persons 

have committed the alleged offence of house breaking in order to commit 

theft in furtherance of their common intention at the relevant time as 

alleged in the ejahar; as such the points for determination are answered in 

the negative, in favour of the accused persons. 

 

 

ORDER 

 

19. In view of the discussions made above and the decision reached in the 

foregoing points for determination it is held that the prosecution has failed 

to prove the charges against the accused persons; as such the accused 

persons namely, Md Kutubuddin, Md Ghulam Mustafa, Rafikul Islam and 

Raisuddin Ahmed are acquitted from the charge under section 457/380 r/w 

34 IPC and are set at liberty.  

20. The bail bond of the accused persons and their surety shall remain in force 

for six months from today.  



Page 8 of 9 

GR CASE NO: 4058/2013 
PROSECUTOR: STATE OF ASSAM 

ACCUSED: KUTUBUDDIN & ORS 
 

TYPED BY ME: MS M SARMAH, AJS 

                          JMFC, TEZPUR 

21. The interim zimma of the vehicle given in connection with this case thereby 

becomes absolute.  

 

22.  The case is disposed of on contest without cost.  

 

Given under my hand and seal of this court on this 19th day of 

June, 2015 at Tezpur.   

 

 

 

      (Ms Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur 
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APPENDIX 

PROSECUTION EXHIBITS  

1. SEIZURE LIST 

2. SEZIURE LIST  

3. CHARGESHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHBITS 

NONE 

 

PROSECUTION WITNESSES: 

1. SRI BUDHUA KHERIA 

2. SRI BALIRAM KHERIA 

3. SRI PURNESHWAR HAZARIKA 

DEFENCE WITNESS 

NONE 

COURT WITNESSES 

NONE 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur. 

 


